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SUMMARY OF ARGUMENT
Appellant asserts that the evidence presented at trial established that Appellee
received $60,000 in extra payments under the December 6, 1991, transaction with P&K
Properties ("P&K Agreement") than it received under the Bid Agreement. Even if one not
only marshals the evidence but utilizes the court's own figures, the evidence establishes
that Appellee's alleged damages are not proportionate to the liquidated damage provision
because the court failed to utilize the excess profit from the P&K Agreement in its
calculation.
ARGUMENT
THE COURT'S FINDINGS OF FACT AND CONCLUSIONS OF
LAW ON THEIR FACE ESTABLISH THAT THE COURT ERRED
IN ITS DAMAGE CALCULATION.
As cited in Appellee's memorandum, the court in Young Electric Sign Co. v.
United Standard Westr Inc.. 755 P.2d 162, 164 (Utah 1988), generally defined damages
as:
... [Contractual damages are measured by the lost benefit of the
bargain, i.e., by 'the amount necessary to place the nonbreaching
party in as good a position as if the contract had been performed.f
Alexander v. Brown. 649 P.2d 692, 695 (Utah 1982).
This is the standard by which the trial court should have calculated the actual
damages, if any, sustained by Appellee. Appellant asserted throughout the trial that
Appellee made an excess profit on the P&K Agreement as compared with the Bid
Agreement. It is undisputed that the P&K Note called for six interest payments of $10,000
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per month. (T. Ex. 6, R. 366:17-367:7, R. 401:15-17) The court in its findings found
that two of the payments had been received. (R. 329, Finding of Fact No. 18) Absent
from the court's findings was the fact that Appellee received all of the interest and
principal on the Note. (R. 206:11-21) While Appellant asserts that the court erred when it
did not utilize all $60,000 of the excess interest from the P&K Note, the findings on their
face establish that at a minimum the court should have utilized the two interest payments
referenced in finding of fact No. 18. This is the equivalent of $20,000 which the court
failed to utilize in its damage calculations.
Appellee argues that the excess interest payments were utilized for other
expenses. Appellee appears to be attempting to pursue a new finding of fact concerning
expenses to which the court never made a finding. The court's written Findings of Fact
are devoid of any reference to the utilization of the P&K Note payments for other
expenses. The only finding referencing the interest payments was finding of fact No. 18
addressing the receipt of the two interest payments on the P&K Note. Although asked to
do so in discovery requests (T. Ex. 11) and at trial, the Appellee never specifically
identified or substantiated the use of the excess interest payments for specific expenses
related to the failure of the Bid transaction to be consummated. (T. Ex. 11, Supplemental
Responses to Interrogatories, R. 404:17-405:20)
As stated in Young Electric, damages are to be calculated so as to place the nonbreaching party in as good a position had there been no breach. This calculation requires
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the utilization of the excess profits obtained from the P&K transaction. The failure of the
court to utilize the excess profits establishes that the court's conclusions were incorrect.

CONCLUSION
Even after not only attempting to marshal the evidence presented to the trial
court but utilizing its findings, there is still not a sufficient basis to support the court's
conclusions concerning damages. The Appellee testified it received $60,000 in excess
payments from the second transaction. The court found that Appellee received at least two
direct payments on the P&K note. The court should have subtracted the extra money
received from the P&K Agreement from its determination of $24,000 in damages.
Because Appellee actually made additional profit on the P&K transaction, the court erred
in its findings and conclusions, and the liquidated damage provision of the Bid Agreement
should not have been enforced. Appellant respectfully requests that this court insert its
own judgment for that of the trial court and conclude that Appellee did not suffer any
damages as the result of the failure of the Bid Agreement to be consummated and declare
that the liquidated damage provisions was unenforceable.
DATED this f 3 day of May, 1994.
BRUCE H. SHAPIRO, P.C.

Bruce H. Shapiro
Attorneys for Appellant
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